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A. IDENTITY OF PETITIONER

Dwight Benson was the appellant in Court of Appeals 68075-7.
B. COURT OF APPEALS DECISION

Mr. Benson seeks review of the Court of Appeals decision in No.
68075-7 (Division One), decided September 16, 2013, with a Petition for
Review due date based thereon of October 16, 2013 under RAP .
Appendix A. A motion to reconsider the offender scoring matter, a
separate issue, was filed by the State of Washington on October 4, 2013.
On October 7, Mr. Benson filed a motion to allow an Answer to the
Motion, and an Answer to the Motion. On October 8, the Court of
Appeals had sent the parties an order calling for an Answer to the
Motion by Mr. Benson, by October 18, 2013.
C. ISSUES PRESENTED ON REVIEW

A prosecutor’s proffered race-neutral reasons for the peremptory
excusal of the sole remaining |African-American juror on the petit jury of
an African-American criminal defendant cannot be accepted by the trial
court performing the third step of the Batson Equal Protection analysis
where the reasons for the strike are unsupported by the record, are
“pretextual” because similar non-minority jurors were not excused from

sitting, or mere “proxy” reasons for racially-motivated excusal.




Here, the trial court found that the State’s reasons for excusal of

the lone remaining African-American juror bore no relation to any trial

strategy of the defense, but pe

offered a “reason.” However,

rmitted the strike because the prosecutor

the reasons offered were pretextual

because like jurors were not struck, and in any event, the fact that juror 9

felt “a little” that she had been treated differently by a police officer in

the past was not a proper reason to remove her, as it was merely a bald

proxy for race. Should this Court accept review and find clear error in

the trial court’s Batson ruling

P

D. STATEMENT OF THE CASE

Dwight Benson failed
making contact with the car st

discoloration to the other vehi

to brake in time at a red light to avoid
opped in front of him, causing slight

cle’s finish. 11/17/11RP at 141. He was

driving approximately 30 miles per hour. 12/21/11RP at 295-96.

Mr. Benson was convicted of Felony DUI by a jury along with

reckless driving and driving with a suspended license. 11/23/11RP at

530; CP 23-25. He appealed.

CP 135. The Court of Appeals, inter alia,

rejected his Batson arguments. Appendix A.




E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

THE PROSECUTOR’S PROFFERED RACE- NEUTRAL
REASON FOR EXCUSAL OF JUROR 9 WAS BOTH
PRETEXTUAL AND A MERE PROXY FOR RACE,
DEMONSTRATING |CLEAR ERROR IN THE COURT’S
REJECTION OF MR. BENSON’S BATSON
CHALLENGE.

1. Review is warranted by this Court. Review of the Batson

issues raised by Mr. Benson is warranted under RAP 13.4(b)(3)
because the case presents a substantial constitutional question under
the Fourteenth Amendment. Review is also warranted under RAP
13.4(b))(1) and (2) where the decision was in conflict with cases of the
Court of Appeals and this Supreme Court as argued infra. See RAP
13.4(b)(1), (2), (3).

2. Batson v. Kentucky and peremptory challenges.

A defendant challenging the State’s peremptory removal of a
juror of a protected class must first make a prima facie showing of
discrimination by raising an inference that the strike was based on race.

Batson v. Kentucky, supra, 476 U.S. at 93-94. If this is accomplished,

the State must then proffer a specific and facially race-neutral reason for

striking the juror. Batson, 476 U.S. at 94; Miller-El v. Dretke, 545 U.S.

231, 239, 125 S.Ct. 2317, 162 L.Ed.2d 196 (2005). Third and finally,




the trial court must determine

from all the circumstances if there was

purposeful discrimination. Batson, 476 U.S. at 98.

3. Jury Selection.

Voir dire. Juror 9, Ms,

Graham, was one of a total of two

potential African-American jurors, along with juror 13. 11/16/11RP at

617, 620. Juror 9 was not among the jurors that sought hardship excusal.

11/16/11RP at 546. Juror 9 w

as also not among those who felt she could

not be fair. 11/16/11RP at 569. Juror 9 had a close friend or relative

who was or had been a law enforcement officer. 11/16/11RP at 550.

Juror 9 was, however,
who raised their number card

had an unpleasant experience

among a large number of potential jurors
when asked by the court if they had ever

with a police officer (as had jurors 16, 23,

28,36,37,and 41). 11/16/11RP at 550.

Juror 28 stated he was
connection with another truck
“chummy” with the other driv
officer would not listen to jurg
fairly. 11/16/11RP at 608-09

Juror 9, Ms. Graham, ¢

the police for having expired

stopped by police for his driving in
on the roadway. The police officer was
er and assumed juror 28 was at fault. The

or 28’s account, and did not treat him

stated that she had once been stopped by

tabs. She explained to the officer that she




had purchased the tabs, but they had not yet been put on her car. Juror 9

stated that she “felt a little” like the officer was using the stop to seek out

other matters, because he looked past her into her vehicle, but she also

stated the officer had treated her fairly. 11/16/11RP at 609-10.

Peremptory strikes anﬂl Batson challenge. During peremptory

excusals, the State used one of
13, the other African-America

dire that in order to find a pers

[ its peremptory challenges to dismiss juror
n potential juror, who had stated in voir

on guilty of drunk driving he would prefer

to see scientific proof of the defendant’s alcohol intoxication.

11/16/11RP at 617, see 11/16

11RP at 602-03. Mr. Benson’s counsel

indicated he had no objection to the State’s peremptory excusal of juror

13, given that statement.'

However, the defense strenuously objected under Batson to the

State’s peremptory excusal of]

Juror 9. 11/16/11RP at 617. Contending

that there was a prima facie case of discrimination shown, counsel

argued that juror 9’s excusal had left zero African-American jurors on

the petit jury, in this case whe

re the defendant Mr. Benson was also

African-American. 11/16/11RP at 617, 620; see CP 128.

! Interestingly, juror 13 had been the accident victim of a drunk driver.

11/16/11RP at 560-61.




The trial court turned t
struck juror 9 because she had

officer, because of her minorit

The trial prosecutor ini

juror 9, who the prosecutor stg

questioning. 11/16/11RP at 6]

counsel seemed to be making
harassed by police because sh

planning to make something s

11/16/11RP at 621. The prose

African-American, but stated
the trial, because the person w
was also a minority, Abdul Hz

Second, the prosecutor
would have “some bad view”
focused their investigation of

African-American. 11/16/11

2 The trial court stated tha
statements. 11/16/11RP at 624.

b the prosecutor, who stated that she had

a past unpleasant experience with a police
yrace.” 11/16/11RP at 621.

tially offered two concerns in regard to

ted she had liked during initial

21. First, the prosecutor stated that defense
much of the fact that the juror had felt

e was African-American, and might be
imilar an issue in the present case.

zcutor acknowledged that Mr. Benson was
that race was not going to be an issue in

ho Mr. Benson allegedly hit with his car
ared. 11/16/11RP at 621.

stated that she was concerned that juror 9
of the police officers in the case, since they
the collision on the defendant, who is

RP at 621. The prosecutor stated that Juror

t this jibed with its impression of juror 9’s




9 “seemed to have a situation where [she] felt like [she was] singled out
and being picked on.” 11/16/11RP at 622.°

Defense counsel responded that Ms. Graham’s description of
being stopped by the officer was completely innocuous and mild, and
emphasized to the court that numerous other jurors had raised their hands
and indicated they had had unpleasant experiences with police, including
juror 6, who had been cited by officers, but had not raised his hand when
this question was originally asked. 11/16/11RP at 621-22. Juror 6 had
been involved in a single-car accident in which he lost control of his car
in a construction area and was cited by the police. 11/16/11RP at 614.

Batson ruling. The trial court proceeded to Batson’s third step,
and assessed the viability of the prosecutor’s proffered reasons for
peremptory excusal of the final African-American juror, juror 9.

First, the court addressed the State’s contention that it was
concerned that juror 9 would view the police in Mr. Benson’s trial badly.
The court rejected this contention, stating that although the court did not

know what the defense theory of the case would be, it was clear that the

* The prosecutor was here also stating that juror 9 was like non-minority
juror 28 [the juror who was stopped and believed the officer did not listen to his
account]. 11/16/11RP at 622, see 11/16/11RP at 608-09. The prosecutor stated
that she was “saving a strike” for non-minority juror 28 for this reason, if he had
been seated in the jury box. 11/16/11RP at 622.




case did not involve a defense|that would be based on Mr. Benson being
stopped unfairly by police. 11/16/11RP at 623.

Second, the court considered, but then rejected, the prosecutor’s
related suggestion that juror 91s account of how she was treated by
police had any relation to the instant case. The court concluded that
juror 9’s experience had nothing to do with the quality of the police
investigation of Mr. Benson’s|alleged drunk driving. The court stated
that, although the defense might allege at trial that the police investigated
Mr. Benson’s alleged alcohol level inadequately (there was no BAC
result because the defendant refused the test), and that the prosecutor
might believably claim it did not want jurors who had negative
experiences with the police, juror 9’s experience was common to
African-Americans, and one that “not necessarily all of our other jurors
have had.” 11/16/11RP at 623. Specifically, the court stated:

On the other hand, one of the things that is so troubling
about excusing African Americans from a jury trial is that
they have had [that] experience, but not necessarily all
our other jurors have had. I am very mindful of that. In

this situation, I think this is a very tough case, to be

honest.
11/16/11RP at 624. The trial court then more explicitly rejected the

State’s attempt to make a connection between juror 9’s experience and

some bias going to any issue of inadequate investigation in the case,



stating that nothing juror 9 said had a relationship to issues about the

quality of the police investigation of Mr. Benson. 1/16/11RP at 623-24.

In response to the court’s foregoing analysis, the prosecutor

protested that counsel’s pre-trial motions and argument had indicated

that the defense would be complaining that the police at the scene of the

collision had focused their inv

estigative efforts on “Mr. Benson, an

African-American,” and not the “other driver.” 11/16/11RP at 624.

Ultimately, however, the court appeared to feel bound by case

law requiring it to allow the State’s peremptory strike, since the

prosecutor had “articulated a reason.” 11/16/11RP at 625.

I think I have articulated what my concern is here. But, I
am also mindful that the case law is pretty much a[n]
eviscerated vacuum. And the fact that [the prosecutor]

Ms. Kanner has articul

ated a reason, it may be a reason

that others disagree with. But, it is a reason, and that she

has made it in good fai
Juror Number 28. If1

th. She made a comparison with
were on the Supreme Court, I might

reverse myself; but I think given the case law as it stands,
I will find that it is reasonable.

11/16/11RP at 625-26. The court therefore denied Mr. Benson’s Batson

challenge. 11/16/11RP at 626.

4, The Fourteenth An

nendment prohibits the State from

striking a juror beg

rause of his or her race.

Mr. Benson objected t

remaining African-American

b the peremptory dismissal of the sole

potential juror 9, Ms. Graham, under




Batson v. Kentucky, supra, an

protection clause. U.S. Const,

defendant equal protection of

jury from which members of h

(Emphasis added.) Batson, 47
Importantly, bigotry or hatred

But racial pre-judgment for ta

any role in jury selection in ca

El v. Dretke, 545 U.S. at 237-

Prima Facie Showing,
showing that the totality of the
a purpose to strike the juror fo
established when the State has
the sole remaining member of

Batson, at 93-94; State v. Rho

d the Fourteenth Amendment’s equal
amend. 14. The “State denies a black
the laws when it puts him on trial before a
11s race have been purposefully excluded.”
6 U.S. at 85; U.S. Const. amend. 14.

is alleged by making a Batson challenge.

ctical reasons cannot be permitted to play
ses heard in our courts of law. See Miller-
38.

A prima facie case of discrimination

> relevant facts gives rise to an inference of
r reasons of their racial class may be

5 exercised a peremptory challenge against
'the defendant’s racial group in the venire.

ne, 168 Wn.2d 645, 653, 229 P.3d 752

(2010); see also State v. Mere

dith,  Wn2d 306 P.3d 942, 944

(Wash. August 08, 2013) (citing State v. Hicks, 163 Wn.2d 477, 490,

181 P.3d 831 (2008), and Stat

e v. Thomas, 166 Wn.2d 380, 397-98, 208

P.3d 1107 (2009)). Here, the

address the second step of the

trial court turned to the prosecutor to

Batson analysis, and the court is deemed

10




to have so found, and the ques

out a prima facie showing in t

11/16/11RP at 621; Hicks, 16!

Race-Neutral Proffer.

proffer a race-neutral reason o

juror. Batson, 476 U.S. at 94.

tion of whether or not the defendant made
he first step is not litigable by the State.
3 Wn.2d at 492.
Next, the burden shifts to the State to
r reasons for peremptorily striking the

The prosecutor must give a “clear and

reasonably specific” reason, not facially predicated on race, for the

strike. Miller-El v. Dretke, 54

Purposeful Discrimin

protection analysis ultimately
the prosecutor’s proffered rac
challenge should be accepted.
365, 111 S.Ct. 1859, 114 L.Ec
the court examines all the cirg
any patterns of peremptory ch
the removals, the questions an
jurors’ answers, which may p
the question of discriminatory
prosecutor’s facially race-neu

supported by the record of vo,

15 U.S. at 239.

ation. The third step of the equal
involves the decisive question of whether
e-neutral explanation for the peremptory

Hernandez v. New York, 500 U.S. 352,

1.2d 395 (1991). In deciding the third step,
rumstances — including but not limited to
allenges, any disproportionate impact of
1d answers of the struck juror, and all the
rovide circumstantial evidence relevant to

r removal. Batson, 476 U.S. at 93. The
tral basis for excusal of the juror must be

ir dire, and make sense in the context of

11




that entire record. Snyder v. Louisiana, 552 U.S. 472, 478, 128 S.Ct.

1203, 170 L.Ed.2d 175 (2008).
Mr. Benson respectfully argues that the Court of Appeals failed to
identify error under that standard. In this case the prosecutor began by
mischaracterizing juror 9°s statements as extreme distrust of police
conduct. 11/16/11RP at 621. Juror 9 expressed concerns — elicited by
questioning — that the police officer who stopped her car might have
been looking through the windows to see if he could detect anything
else, as he conversed with her, 11/16/11RP at 609. However, juror 9
stated that the officer had stopped her justifiably, since her tabs were
expired. 11/16/11RP at 609. She also added that the officer treated her
fairly in terms of what he asked of her. 11/16/11RP at 609. Indeed, Ms.
Graham indicated that the officer in fact refrained from citing her, and
did not give her a ticket, for the violation. 11/16/11RP at 609-10.
Defense counsel properly characterized juror 9 as having related
an innocuous incident. 11/16/11RP at 625. Furthermore, counsel
particularly pointed out that another juror, juror 6, had actually been

cited by police, unlike Ms. Graham. 11/16/11RP at 622. A courtina

* A traffic stop for “expired tabs” is lawful, see, e.g., State v. Minh Hoang,
101 Wn. App. 732, 742, 6 P.3d 602 (2000), review denied, 142 Wn.2d 1027
(2001), and normally a citation follows, see RCW 46.08.070; RCW 46.55.113;
Seattle Municipal Code 11.72.145.

12




Batson case must perform a comparative juror analysis to ascertain
whether the State’s proffered reasons for striking an African-American

juror were pretextual. Reed v| Quarterman, 555 F.3d 364, 373 (5™ Cir.

2009) (citing Miller-El v. Dretke, 545 U.S. at 241). Here, numerous

other jurors indicated that they had an “extremely unpleasant”
experience with a police officer (jurors 16, 23, 28, 36, 37, and 41).
11/16/11RP at 550. But Jurors 6 and 16 were not challenged for cause
during for-cause challenges, and were seated in the jury box to complete
the jury, either originally or to replace jurors that were removed.
11/16/11RP at 616-18.
In these circumstances, the State’s initial claim given for removal
of juror 9 is not viable. A proffered reason for excusing a juror may be
deemed merely “pretextual” (and thus likely not race-neutral) if non-
minority jurors made similar statements or were similar in fitness to

serve -- but were not peremptorily dismissed. Reed v. Quarterman, 555

F.3d at 373; Miller-El, 545 US. at 241. It

Notably, in this comparative analysis, the defendant is not
required to show that the State retained a non-minority juror who was
exactly the same as the struck juror: “A per se rule that a defendant

cannot win a Batson claim unless there is an exactly identical white juror

13




would leave Batson inoperable.” Miller-El, 545 U.S. at 240 n. 6. In this
case, the prosecutor’s determination to not strike jurors who made
similar statements as Ms. Graham tends to indicate that this basis offered
for her removal was pretextual.
In addition, the trial court properly rejected the State’s claims that
it was concerned that juror 9 would view the police in Mr. Benson’s trial
badly because the defense would be arguing that he became the focus of
the police investigation of the collision (rather than the other driver)
because of his race. See 11/16/11RP at 621. The court stated that it was
clear that the case did not invalve a defense that would be based on Mr.
Benson being targeted unfairly by police. 11/16/11RP at 623. The court
also stated that juror 9°s experjence of her incident had no relation to the
quality of the police investigation of Mr. Benson’s alleged drunk driving.
Juror Number 9 was, I think, uncomfortable about the

way she was treated by the police. It doesn’t go to the
quality of their investigation.

1/16/11RP at 623-24.
In fact, contrary to the State’s protestations, nothing in the pre-
trial motions indicated that the defense would be complaining that the

police unfairly focused their investigative efforts on Mr. Benson, an

African-American, and not the other driver. 11/16/11RP at 624, see 621.

14




Pre-trial, counsel sought suppression under Miranda of Mr. Benson’s

statements to the officer at the scene, and moved to exclude the results of

the sobriety and the police-car recording. CP 15-19. Defense counsel,

nowhere in questioning of witnesses there, 11/15/11RP at 38-48, or in

argument on the motions, 54-59, 69-73, 79-82, indicated any intent to

make race or inadequate investigation an issue in the case.

Counsel did ask the arresting officer, SPD Officer Christopher

Caron, about whether he checked for damage to the car Mr. Benson had

rear-ended, and for damage to Mr. Benson’s vehicle, but this was not

phrased to suggest the officer had done the former but not the latter,

much less was it a suggestion of a defense that the police failed to

investigate the driver of the rear-ended car. 11/15/11RP at 43-44.

Notably, the prosecutor contended that the defense was

frivolously arguing that Mr. Benson should have been arrested

immediately upon police arrival. 11/15/11RP at 66-67.

It is true that the court
between the prosecutor’s expl

matters of trial strategy. Seel

may consider factors such as the nexus

anation for the peremptory strike, and

Miller-El v. Cockrell, 537 U.S. 322, 339-

40, 123 S.Ct. 1029, 154 L.Ed.

although it ultimately felt con

2d 931 (2003). But here, the trial court,

strained to deny the Batson challenge

15




because the State gave a “reas

trial-strategy bases to exclude

the State’s claim, that the defe

on,” properly rejected the State’s claims of
juror 9. And from an overall standpoint,

nse would be arguing that the police acted

unfairly in ultimately focusing their investigation on the driver of the car

that rear-ended another vehicl

e which was stopped at a red light, is

simply untenable. Mr. Benson disputes the State’s and the Court of

Appeals different description

Finally, the State’s pro

excusal must not be a mere “p

American jurors may not be e

assumption that they will be u
case against an African-Amer

United States v. Fike, 82 F.3d

who expresses general beliefs

of the matter.

ffered race-neutral reason for the juror’s
roxy” for race. Of course, African-
xcluded based on a broadly-stated

nable to impartially consider the State’s
ican defendant. Batson, 476 U.S. at 89; cf.
1315, 1319-20 (5th Cir. 1996) (a juror

that the justice system is unfair, may be

removed by peremptory challenge, even if they are of a racial minority).

But more specifically,

a party does not offer an ultimately

credible race-neutral reason for a peremptory strike by stating a matter

which merely substitutes cove

States v. Bishop, 959 F.2d 82

a potential juror's place of res

rtly for race. Thus for example, in United
D, 827-828 (9th Cir.1992), it was noted that

dence can act “as an ethnic badge” and a

16




proxy for race-based removal.

not challenge the juror in ques

but because she lived in Comp
residents (the prosecutor statec

police probably used excessive

United States Court of Appeal

neutral, because it stood as a iy
Critically, the Court noted that

specifically indicating any exp

resulting tendency to believe t

to it. Bishop, at 825. Rather,

neutral explanation, which ulti
Batson analysis. Bishop, at 82

The present case involy

investigated and arrested after

rear-ended a vehicle idling leg

noted, it did not involve a defg

less any circumstances sugges

by race. As the court below al

logical relation to any defense

There, the prosecutor stated that he did
tion because she was African-American,
ton, a poor and violent community whose
1) might be “more likely to think that the

> force.” Bishop, 959 F.2d at 825. The

s concluded that this reason failed as race-
nere proxy for race. Bishop, at 827.

the juror had not made any statements
erience of violence, much less any

hat police use excessive force in response
the juror’s residence was a facially race-
mately could not survive the three-step
5-27.

yes a drunk-driving defendant who was
police viewed a scene indicating he had
ally at a red light. As the court below
ndant who was stopped by police, much
ting such a stop was potentially motivated
so noted, nothing said by juror 9 had any

apparently ready to be raised at trial. And

17




Ms. Graham certainly did not indicate any overall belief that black
defendants cannot receive a fair trial by the justice system.

In these circumstances, Ms. Graham's statement that she felt "a
little" that the police officer who stopped her lawfully was looking into
her car for something else as they talked, showed no specific concern
that she would conclude that the defendant Mr. Benson had been unfairly
treated or was being unfairly prosecuted. Rather, her experience, which
the court below deemed relatively common to African-Americans, stood
merely as a proxy criteria. Bishop, at 826.

Significantly, even if it were true that the defense had planned on
arguing that Mr. Benson was unfairly targeted by police, this would still
not render the State’s reason for excusing juror 9 a valid one for
purposes of the ultimate question of discrimination in Batson’s step 3.

Thus, for further example, in Turnbull v. State, 959 So.2d 275,

276 (Fla.App. 3 Dist. 2006), a/prosecutor sought to peremptorily remove
several African-American jurars in the defendant’s trial for being a
habitual traffic offender. Each of these potential jurors had stated
during voir dire that they had experienced racial profiling by the police.
Turnbull, 959 So. 2d at 276. The appellate court concluded that using

this reason as a basis for summary removal of the jurors eftectively

18




constituted a “subterfuge to the constitutional principles” of Batson.
Turnbull, 959 So. 2d at 276-77. The court noted that “racial profiling
did not bear any relevance to the case.” Turnbull, 959 So. 2d at 277.

The same is true here — removing juror 9 because she felt
differently treated by a police officer on account of race was effectively
the same as removing her from the jury because of her race, and in the
circumstances of the case, there was not even an arguable relationship
between profiling and the expected trial facts — even if that could
somehow justify the removal.

A prosecutor's reliance for a strike on a reason asserted by the
defendant to be a proxy for race may be permissible, if there is a specific
link between the stated reason and the basis for the challenge. See

Boyde v. Brown, 404 F.3d 1159, 1171 n. 10 (9th Cir. 2005) (struck

juror's place of residence may not be improper proxy if prosecutor can

"tie it to the facts of the case”); but see United State v. Wells, = F.3d
_ (N.D.OKla., August 29, 2011) (NO. CR 10-116 BDB) (2011 WL
3843685) (Slip. Op. at p. 1) (explanation for strike that black juror lived
on the north side of Tulsa where some of the incidents involved actually

occurred, was not credible and was mere proxy for race).

19




But in this case, and certainly absent some particular connection
between juror 9's experience and the facts of the case or the known
defense strategy (neither of which connection existed here, as argued
supra), striking an African-American juror because that person feels she
has experienced an instance of unfair treatment by a police officer
because of her race was merely a proxy for striking Ms. Graham on
account of her race. See 11/16/11RP at 624. Reversal is required.

F. CONCLUSION

Mr. Benson asks this Court to take review and reverse his
judgment and sentence.

Dated this Lé_ day of Qctober, 2013.

R

R. Davis — WSBA 24560
Vashington Appellate Project
\ttorney for Petitioner

I <
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questionable motive, and there are no other “red flags” suggesting purposeful

discrimination. The trial court correctly ap

fails to demonstrate the trial court’s finding

was clearly erroneous. We affirm the con

sentencing errors.

On April 2, 2011, Benson took pills

back of Abdul Hared'’s stopped car. When
alcohol. Officer Christopher Caron obsery

smelled of alcohol. Benson’s speech was|

had been drinking.? He tried to recite the

Shopay tried to talk to Benson, Benson he

Shopay and Officer Elliott Easton both tes

Benson refused to provide a breath samp

a blood test.

Benson had three prior DUI convict

physical control of a vehicle while under th

accident, his driver's license was revoked

traffic offenses within a five-year period.

2 Benson assigned error to the trial

and conclusions of law in denying his pret
police. However, those findings have sing

relating to the findings in this appeal.

% In addition to his difficulty with cor

staggered, had trouble standing, and had

E

plied the existing legal standards, and Benson
) that there was no purposeful discrimination

viction, but remand for correction of

ACTS

drank alcohol, and then drove his car into the
) Hared approached Benson, he smelled

ied that Benson was unsteady on his feet and
slow and slurred, and he admitted that he
alphabet, but failed. When Officer Nathan

d trouble focusing on any subject. Officer
tified that Benson appeared impaired.®

e. The police did not seek a warrant to obtain

ions and one prior conviction for being in
e influence. At the time of the April 2011

based on his convictions for three serious

court’s initial failure to enter findings of fact
rial motion to suppress his statements to
e been filed, and Benson raises no issue

wersation, they both observed that Benson
alcohol on his breath.
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Based on his four prior qualifying convictions within the previous 10 years,
Benson was charged with felony DUL.* He was also charged with reckless driving,® and
driving while license revoked in the first degree.® Following a jury trial, Benson was
convicted as charged.

Benson's appeal concerns the State’s peremptory challenge of juror 9, an African
American woman. The court began jury selection by asking several questions of the
entire panel of prospective jurors. Then the court allowed the prosecutor and defense
counsel two alternating 20-minute rounds of questioning.

One of the trial court's general questions was whether any panel member had an

“extremely unpleasant experience with a police officer.”’

Seven individuals indicated
they had.® Of those seven, only three, jurors 9, 16 and 23, were ever seated in the jury
box, where they were subject to peremptory challenge. The prosecutor did not ask any
of the prospective jurors about their negative experiences with police. No one asked
juror 16 or 23 to explain their answer to the negative experiences question.®

Benson’s counsel had the final round of questioning, and asked juror 9 to explain

her negative experiences with police. Juror 9 explained that she had been stopped for

expired license tabs, but the officer appeared to be suspicious of her:

4 RCW 46.61.5055(4)(a).
> RCW 46.61.500.

S RCW 46.20.342(1)(a).

" Report of Proceedings (RP) (Nov. 16, 2011) at 550.
® These were jurors 9, 16, 23, 28, 36, 37, and 41.

® Juror 23, who was dismissed as a result of a peremptory challenge by the
defense, was asked about his response that he was once in an automobile accident.
He answered, “It was [a] single car accident. | was by myself on the side of the road, on
my way to an Air Force Reserve meeting|on a Saturday. An officer responded and got
my license plates.” RP (Nov. 16, 2011) at 614.
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JUROR: My tabs were—I had bought them, but | didn't put
them on at the time. And | had four children with me. And when he
stopped me, | had asked what | had did wrong. And he said, “Wiell, . . . |
noticed your tabs are expired.” And | had said, “[O]h.” And at that time |
thought | had bought the tabs. So,|l thought okay. But, then, he started to
kind of looking in my car like there were other things going on. And |
thought that am | going to get a ticket or, you know, | was willing to give
my information. But, | felt like when | got stopped, okay, | didn't have my
tabs on, but | also felt like when he|stopped me, like he was looking for
something else. And | had my children with me. | felt like, okay, what else

did | do wrong?
COUNSEL: Okay. Did the officer treat you fairly?
JUROR: I felt | was treated fair in what was asked of me. He
stopped me. “Did you know that ypur tabs expired?” Yes, ! did, but | did
not put them on. But, then | felt like . . . he was looking for something
else besides that. So, | felt a little, | didn't feel easy about that. So, I
guess there was kind of a mixed feeling, but I felt like he stopped me,
okay. | needed to make sure that | had tabs. And then also, you know,
he was |ookin? kind of past me into my car, like maybe something else
was going on."®
Based on the trial court's predetermined procedure for jury selection, the State did not
have another round to pose additional questions to any of the prospective jurors.
The State exercised three of its peremptory challenges to jurors 4, 13 and 19,
who were reluctant to convict without a numerical blood-alcohol test result. Jurors 4
and 19 were both Caucasian men. Bensaon did not object to the State’s peremptory

challenge to juror 13, an African American woman."

' RP (Nov. 16, 2011) at 609-10.

" Benson’s counsel explained that he did not object to the prosecutor’s
challenge for cause of juror 13 “because there was one [African American] left on the
panel and the reason regarding the lack of [any blood] test.” RP (Nov. 16, 2011) at 620.

‘ 4
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When the State exercised a peremptory challenge to juror 9, Benson objected,

pointed out that juror 9 was the last remaining African American juror on the panel, and

argued that the State did not have “a nonracial reason” for its challenge.'?

The trial court asked the prosecutor to explain the basis for its peremptory

challenge. The prosecutor argued that in jury selection and pretrial motions, Benson'’s

counsel had signaled the defense theory

that the police investigation was inadequate or

conclusory. The prosecutor was concerned that juror 9@ would be more responsive to

that argument based on her own prior ne

ative experience with police:

Juror number 9, | completely liked her in my questioning of her, my
first and second round. Then defense counsel in his second round talked
to her about experience with a police officer. And she talked about being
pulled over for something, and how the police officer was looking for
something else. And | got the impression from what she was saying that

she believed she was being haras

ed or interrogated further because she

is a minority. And that is not an issue in this case. In fact, the victim in

this case is a minority as well.

It's my concern that she will have some bad view of officers

because they focused their investi
African American male. The othe

male [

r

ation on the defendant, who is an
?gentleman [the victim] is an African

Benson’s counsel argued that the prosecutor’s explanation was “disingenuous,”

and claimed that other jurors the State accepted were “in a similar circumstance™

People said they had an interaction with other officers. Juror number 6
was cited by an officer. That sort of thing. But | don’t believe that what
juror number 9 indicated was to the extent that it really prejudiced her.
She could have been pulled over, so there is no indication that this person

2 RP (Nov. 16, 2011) at 620.
3 RP (Nov. 16, 2011) at 621.
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had interaction with any of the officers involved in this particular case. So
it is the defense position that there |is not sufficient grounds to strike her.!'*

In response, the prosecutor explained that she had been saving a peremptory
challenge to exclude juror 28, a Caucasian man, on the same basis. Juror 28 indicated
in response to the trial court’s initial general question that he had a prior negative
experience with police. In response to qubstioning by defense counsel, juror 28

explained further that while working as a truck driver, he felt that a police officer unfairly

blamed him for a collision with another truck. He believed that the officer might have
known the other driver, or harbored a bias against him because his truck had an out-of-
state license plate. The prosecutor explained:

| wanted to say something for the record. Juror number 28 was
another person, a Caucasian male, who identified that he had a bad
interaction with the police officer when he got into an accident with another
truck. And | was saving a strike for him had we gotten to him on that
basis.

| felt similarly to juror number 9. They both seemed to have a
situation where they felt like they were the ones who were singled out and
being picked on.

| was certainly going to strike him, if we had gotten there.!"®!

The trial court stated that it understood the State’s concern with having jurors
with prior negative experiences with police, but was sensitive that using that factor to
exclude jurors could be discriminatory in some cases:

| obviously don’t know what the defense theory is, but we are not talking

about a situation where somebody is going to allege that someone was
stopped unfairly by police.

“ RP (Nov. 16, 2011) at 622.
'* RP (Nov. 16, 2011) at 622.
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There may be, however, an
inadequate by the police, especiall
[blood-alcohol test] result.

So | can see why the State
have not had negative interactions
of the things that is so troubling ab

jury trial is that they have had the e
other jurors have had. | am very m

In this situation, | think this i
| just think that if juror 28 [was] Afri
inclined to think that a challenge w.

in a case where we don't have a

Fllegation that the investigation was

would care about having jurors who
with the police. On the other hand, one
out excusing African Americans from a
:xperience [that] not necessarily all our
indful of that.

s a very tough case, to be honest . . ..
can American, | would have been more
as not motivat[ed]. . . by the nature of

the defense !'®

In addressing the trial court’s concerns, the prosecutor reemphasized that the

basis for its peremptory challenge was that it anticipated a defense argument that the
officers conducted a cursory or incomplete investigation:

Defense counsel kind of pushed that fact of the officer not really

investigating or doing the test with the other driver or anything like that.

So | do think that becomes a significant issue. | want to be very clear.

That's why, that's the reason for my striking juror number 9.1'”)

Based on the prosecutor’s explanation, the trial court concluded that the State’s
peremptory challenge to juror 9 was reasonable, was not based on race, was not the
result of purposeful discrimination, and was made in good faith.'® Juror 9 was excused
from the jury panel.

DISCUSSION

Batson Challenge

Benson assigns error to the trial court’'s determination that the prosecutor did not

engage in purposeful discrimination. Benson fails to demonstrate reversible error.

'® RP (Nov. 16, 2011) at 623-24.
" RP (Nov. 16, 2011) at 624.
'® RP (Nov. 16, 2011) at 626.
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The equal protection clause guaran

selected free from racial discrimination.'
based on race violates a defendant’s right

Supreme Court in Batson established the

peremptorily challenged pursuant to discri

establish a prima facie case of purposeful

tees a defendant the right to be tried by a jury
A prosecutor's use of a peremptory challenge
to equal protection.?’ The United States

test to determine whether a juror was
minatory criteria. First, the defendant must

discrimination;21 second, the burden shifts to

the State to articulate a race-neutral explanation for challenging the juror;?? and third,

the trial court must decide whether the defendant has demonstrated purposeful

discrimination.?® The ultimate burden of
discrimination rests with the defendant.®*

existence of purposeful discrimination will

State v. Saintcalle, our Supreme Court reg

Batson procedures in Washington, but de

19 U.S. ConsT. amend. XIV; Batson

20 State v. Cook, No. 67332-7-1, 20
May 28, 2013) (citing Batson, 476 U.S. at

21 Batson, 476 U.S. at 93-96.
22 |d. at 97-98.
Z1d. at 98.

24 Rice v. Collins, 546 U.S. 333, 33

(citing id.).

rsuasion that there has been purposeful
The trial court's determination as to the
be upheld unless clearly erroneous.?® In
zently advocated a change to the existing

clined to make any changes on the briefing

, 476 U.S. at 85.

13 WL 2325117, at *1 (Wash. Ct. App.
86).

8, 126 S. Ct. 969, 163 L. Ed. 2d 824 (2006)

25 State v. Hicks, 163 Wn.2d 477, 486, 181 P.3d 831 (2008); see also United

States v. Roberts, 163 F.3d 998, 999 (7th

Cir. 1998).

8
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before it.?® The lead opinion confirmed th

existing “purposeful discrimination” standz

e deference given to the trial court under the

ard:

A trial court’s decision that a challenge is race-neutral is a factual

determination based in part on the
as an assessment of the demeano
attorney. Batson, 476 U.S. at 98 n

answers provided by the juror, as well
r and credibility of the juror and the
21. The defendant carries the burden

of proving purposeful discrimination. 1d. at 93. The trial judge’s findings

are “accorded great deference on &
proved clearly erroneous. Hernang

appeal” and will be upheld unless
lez v. New York, 500 U.S. 352, 364,

111 S. Ct. 1859, 114 L. Ed. 2d 395
findings is critically important in Bat

(1991). Deference to trial court
son cases because the trial court is

much better positioned than an apy
circumstances surrounding the cha

»ellate court to examine the
llenge. Further, deference is important

because trial judges must have some assurance that the rest of the trial

will not be an exercise in futility if it

turns out an appellate court would

have ruled on a Batson challenge differently /"’

Under the existing Batson standard

explanation for its challenge, the trial cour
whether the defendant established a prim
Here, the State explained that juror 9's pa
would potentially make her more likely to ¢
focused on collateral considerations and d
Benson. The second step of the process

persuasive or plausible: “At this [second]

% No. 86257-5, 2013 WL 3946038,
would consider changing the Batson frame
advocating a new standard, or by court ru

27&

28 See, e.q., State v. Luvene, 127 V
Hernandez, 500 U.S. at 359).

, where the State articulates a race-neutral
t is not required to analyze the first step of
a facie case of purposeful discrimination.2
st negative experience with a police officer
accept a defense argument that the officers
id not conduct a thorough investigation of
does not demand an explanation that is

step of the inquiry, the issue is the facial

at *12 (Wash. Aug. 1, 2013) (indicating it
ework based on a future fully-briefed appeal
e or statute).

Vn.2d 690, 699, 903 P.2d 960 (1995) (citing
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validity of the prosecutor’s explanation. Unless a discriminatory intent is inherent in the

prosecutor's explanation, the reason offer

Benson’s argument that the State'’s
proxy for race concerns the third step, whi
State’s explanation and determine whethe

discrimination.®® The prosecutor's explanz

prosecutor's comments.”! The reviewing

including any red flags of a discriminatory

Benson contends that the trial cour
challenge of juror 9 based on her past neg

proffered rationale was a pretext and merg

not support Benson's argument.

A prosecutor's focus on jurors’ perg

for race in jury selection. For example, in

prosecutor excused a juror because she li

neighborhood, arguing that she would like

29 Pyrkett v. Elem, 514 U.S. 765, 7¢

(alteration in original) (quoting Hernandez
30 Batson, 476 U.S. at 98; see also

ed will be deemed race neutral.”%®

proffered rationale was a pretext and mere
ich required the trial court to consider the

r the defendant has demonstrated purposeful
ation “must be viewed in the totality of the
court considers the overall circumstances,
motive.*?

t erred by accepting the prosecutor’s

Jative experience with police, claiming that the

> proxy for race. However, the record does

eptions of police could be an improper proxy

State v. Bishop, a case cited by Benson, the

ved in a predominantly African American

ly be anesthetized to violence and believe that

58, 115 S. Ct. 1769, 131 L. Ed. 2d 834 (1995)
500 U.S. at 360).

Reed v. Quarterman, 555 F.3d 364, 368 (5th

Cir. 2009); Purkett, 514 U.S. at 768 (“imp!

probably will) be found to be pretexts for p

31 Cook, 2013 WL 2325117 at *3.

32 See id. (prosecutor’s peremptory

ausible or fantastic justifications may (and
urposeful discrimination”).

challenge based in part on defense counsel's

use of the term “brother” when speaking to an African American juror and prosecutor’s

purportedly “confusing” one African Ameri

there is some discriminatory intent”).

can juror with another “raises a red flag that

10
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police are unfair.*® This rationale was rejected as “little more than the assumption that
one who lives in an area heavily populated by poor black people could not fairly try a

black defendant.”* Similarly, in Turnbull v. State, a second case cited by Benson, the

prosecutor asked jurors if they thought that police racially profile people.*® Five African
American individuals answered affirmatively, and the State exercised peremptory strikes
against four of them and a challenge for cause as to the fifth.*® The Turnbull court
concluded that the State’s question was “subterfuge,” noting that racial profiling was not
an issue in the case and that the question was not used to elicit the jurors’ feelings
about law enforcement.’
Because the total circumstances here are distinguishable from cases where
prosecutors used pretextual criteria to purposefully discriminate, Bishop, Turnbull and
similar pretext decisions are not persuasive. Here, the State did not initiate the inquiry
as to negative experiences with police, did not inquire of any prospective juror regarding
such negative experiences, and did not ask any juror any questions related to race. In
addition, the State’s belief that Benson would attempt to discredit the police
investigation was realistic and related to the facts of the case. The primary witnesses

were police officers, and Benson’s counsel’'s questions to potential jurors signaled that

he would dispute the adequacy of the investigation.® These circumstances are not

33 959 F.2d 820, 825 (9th Cir. 1992).
3 |d.
3% 959 So.2d 275, 276 (Fla. App. 3 Dist. 2006).
36 Id

7 1d. at 276-77.

% At trial, Benson did challenge the adequacy of the police investigation for
failing to photograph the accident scene and obtain a blood test. Benson’s counsel

11
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analogous to those in which a prosecutor
thinly-veiled racially discriminatory reason
A comparison of the State’s treatm
support a claim of purposeful discrimination. The State’s reason for using a peremptory
strike against a prospective juror may be :
thus not race neutral, if other prospective
seated as jurors.*® No two potential jurors

between jurors requires careful considera

Thus, if a prosecutor's proffered reason fo

employs a “ruse” or “subterfuge” to drum up
s to strike a juror.

ent of other jurors here likewise fails to

a pretext for purposeful discrimination, and
urors who made similar assertions were
 are identical, but a meaningful comparison
tion of the precise information in the record.*?

r striking a minority panelist applies just as

well to an otherwise similar nonminority pénelist who is permitted to serve, “that is

evidence tending to prove purposeful disc
step.”" And “[ilf the State asserts that it s
characteristic, and it also accepted nonbla
evidence that the asserted justification wa

jurors are dissimilar in other respects.”*?

rimination to be considered at Batson’s third
truck a black juror with a particular
ck jurors with that same characteristic, this is

s a pretext for discrimination, even if the two

Benson suggests that all seven of the prospective jurors who indicated that they

had an unpleasant experience with police

seven, only jurors 9 and 16 were ever sub

Accordingly, only juror 16 is potentially co

were comparable to juror 9. But of those
ject to challenge by the prosecutor.

mparable. But juror 16 was never asked to

developed these arguments both on cross
closing argument.

% Cook, 2013 WL 2325117 at *3.
0 See Reed, 555 F.3d at 375-81.
41 Miller-El v. Dretke, 545 U.S. 231,
2 Reed, 555 F.3d at 376.

-examination of the officers and again in

125 S. Ct. 2317, 162 L. Ed. 2d 196 (2005).

12
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explain his unpleasant experience. The record does not support the proposition that
juror 16 harbored the same belief that led|to the prosecutor's peremptory challenge of
juror 9, i.e., the perception that the police officers’ investigation was inadequate due to
collateral circumstances. The prosecutor had no opportunity to follow up with juror 16 in
light of juror 9's answers to defense counsel's questions in the final round of
questioning. Juror 16 and juror 9 both reported negative experiences with police. But
this, of itself, was not the basis for the challenge to juror 9. Benson offers no authority
that the prosecutor had an obligation to anticipate the need to build a record as to juror
16.43

In the trial court and on appeal, the defense suggests juror 6 is a comparable
juror. But juror 6 did not respond when the judge asked whether jurors had had an
extremely unpleasant experience with the police and described his experience with
police as “extremely pleasant.”** Juror 6 described an incident where he lost control of
his car on the freeway and crashed, but the police responded and “treated me well."*®
This is not comparable to juror 9's experiences or answers.

Notably, the State had the same rationale for excluding juror 9, an African
American, and juror 28, a nonminority. Both were more likely, based on their individual
experiences, to be more responsive to a defense argument that the police officers who
arrested Benson and investigated his offense allowed their biases to influence their

investigation. This strongly supports the trial court’s conclusion that the State's

43 Failure to explore a topic in voir dire may be some evidence of pretext, but not
where there are reasonable explanations for the failure. See Puckett v. Epps, 641 F.3d
657, 664-65 (5th Cir. 2011), cert. denied, 132 S. Ct. 1537, 182 L. Ed. 2d 174 (2012).

“RP (Nov. 16, 2011) at 550.
45 RP (Nov. 16, 2011) at 614.

13
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challenge was not based on race. As recognized by the trial court, juror reactions to the

limited investigation by the police in this ¢
prosecutor. The record on appeal does n
comparative juror analysis.

Finally, in making its determination
observe the prosecutor's demeanor. “Bat:
race-neutral reason offered for a challeng
better situated than appeliate judges to ev
practice in [trial] court.”*® And there were
prosecutor suggesting a racial motive. A1
past negative experiences with police mig
specific responses by juror 9 and the expl

analyzed by the trial court. The trial court

faith concern that juror 9 would be predisp
thoroughly and objectively investigate Ben

regarding a nonminority member of the jur

“6 Roberts, 163 F.3d at 1000 (even

questions about the conduct and candor o
trial court’s determination that the prosecu

ase were legitimate concerns for the

ot reveal disparate treatment based on

the trial court also had the opportunity to
son requires the judge to determine whether a
e is honest, and [trial court] judges are much
aluate the honesty of the lawyers who

no red flags based upon other conduct by the
focus on general attitudes toward police and
ht be used as proxy for race.*’ But here, the
anation offered by the prosecutor were
determined that the prosecutor had a good
osed to the defense theory that police did not
son’s DUI, a concern the prosecutor also had
y panel. The record supports the factual
where “jury selection raises substantial

f the prosecutor who selected th[e] jury,” the
tor’s rationale was valid “must be accepted”).

‘" There are several decisions accepting consideration of past negative police
experiences as a proper basis for exercise of peremptory challenges under Batson.

See, e.g., State v. Rhodes, 82 Wn. App. 1

92, 202-03, 917 P.2d 149 (1996) (negative

contact with police was sufficient race-neutral explanation); People v. Booker, 51 Cal.

4th 141, 245 P.3d 366, 390 n.13, 119 Cal.

4th 491, 133 P.3d 1076, 1113-17, 43 Cal.

505, 508 (Colo.App. 1997); State v. Jacks

Rptr. 3d 722 (2011); People v. Avila, 38 Cal.
Rptr. 3d 1 (2006); People v. Gabler, 958 P.2d
on, 73 Conn. App. 338, 808 A.2d 388, 399-

402 (2002); State v. Pendleton, 725 N.W.2d 717, 726 (Minn. 2007); Mitleider v. Hall,
391 F.3d 1039, 1048 (Sth Cir. 2004); United States v. Vaccaro, 816 F.2d 443, 457 (Sth

Cir. 1987).

14



No. 68075-1-1/15

determination by the trial court that the pr
discrimination. Benson fails to demonstrz

erroneous. Accordingly, we affirm his cor

psecutor did not engage in purposeful

te that the trial court ruling was clearly

wictions.

Sentence

The State concedes that remand is
community custody. The State’s concesa
60-month term of incarceration for the felc
court was required under RCW 9.94A.701

to zero.*®

required for the trial court to strike the term of

ion is well taken. The trial court imposed a

>ny DUI, the statutory maximum.*® The trial

(9) to reduce his term of community custody

Benson also correctly claims that the State failed to prove his offender score by

providing certified copies of his prior judgr
his other prior convictions did not “wash %
Benson agreed that his offender score sh

maximum offender score class. The trial

“8 RCW 46.61.502(6); RCW 9A.20.

49 State v. Boyd, 174 Wn.2d 470, 4
167 Wn. App. 320, 329, 273 P.3d 454, re\

nents and sentences, and failed to prove that
ut” of his score.®® At his sentencing hearing,
ould be calculated with the score of 9 plus, the
court calculated Benson's offender score as

021(1)(c)
73, 275 P.3d 321 (2012); State v. Winborne,

52 RCW 9.94A.525(2)(d) and (e) pr
be included in the offender score if, since
pursuant to a felony conviction, if any, or ¢
spent five years in the community without
results in a conviction” and that “[iJf the pr:

view denied, 174 Wn.2d 1019 (2012).

ovide that “serious traffic convictions shall not
the last date of release from confinement . . .
=ntry of judgment and sentence, the offender
committing any crime that subsequently
esent conviction is felony driving while under

the influence of intoxicating liquor or any drug (RCW 46.61.502(6)) or felony physical

control of a vehicle while under the influen
46.61.504(6)), prior convictions of felony ¢

liquor or any drug, felony physical control
intoxicating liquor or any drug, and seriou
offender score if: (i) The prior convictions
date of release from confinement . . . ore

convictions would be considered ‘prior offs

RCW 46.61.5055.”

1ce of intoxicating liquor or any drug (RCW
iriving while under the influence of intoxicating
of a vehicle while under the influence of

5 traffic offenses shall be included in the

were committed within five years since the last
ntry of judgment and sentence; or (ii) the prior
enses within ten years’ as defined in
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16 based on the agreement of counsel, thLe four prior DUI convictions proved at trial,
and the prosecutor’s statement of Benson’s offender history.

The State must prove a defendant’s criminal history by a preponderance of the
evidence.’' The trial court “may rely on no more information than is admitted by the
plea agreement, or admitted, acknowledged, or proved in a trial or at the time of
sentencing.”?

To establish the existence of a [prior] conviction, a certified copy of the

judgment and sentence is the best evidence. The State may introduce

other comparable evidence only if i; shows that the writing is unavailable

for some reason other than the serious fault of the proponent. In that

case, comparable documents of record or trial transcripts may suffice.**

A defendant generally “cannot waive a challenge to a miscalculated offender score.””**

The State was required to prove the validity of Benson’s prior convictions, and to
demonstrate that the convictions had not washed out. Because the four prior DUI
convictions were elements of the felony DUI offense that Benson stipulated to at trial,
any argument about the validity of those four convictions is waived. However, their
inclusion in Benson's offender score is é different issue. The State failed to prove by a

preponderance of evidence that none of the prior convictions had washed out under the

special washout rules applicable to felony DUI.%® This was error. Benson could not

*1 State v. Ford, 137 Wn.2d 472, 479-80, 973 P.2d 452 (1999).
%2 RCW 9.94A.530(2).

%3 State v. Rivers, 130 Wn. App. 689, 698-99, 128 P.3d 608 (2005) (citing State
v. Lopez, 147 Wn.2d 515, 519, 55 P.3d 609 (2002)).

%4 State v. Ross, 152 Wn.2d 220, 231, 95 P.3d 1225 (2004) (quoting In re Pers.
Restraint of Goodwin, 146 Wn.2d 861, 874, 50 P.3d 618 (2002)).

%5 State v. Morales, 168 Wn. App. 489, 492-501, 278 P.3d 668 (2012) (where
felony DUI conviction falls within provisionF of RCW 46.61.502(6)(a), sentencing court
must calculate defendant’s offender score pursuant to washout provision of
RCW 9.94A.525).

16
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agree to an incorrect offender score that i

the trial court to determine the correct offe

We affirm the convictions, and rem

State to prove Benson’s offender score ar

WE CONCUR:

pdich,

% State v. Weaver, 171 Wn.2d 256
defendant did not object to offender score
proof of criminal history used to determine
not waived because defendant did not “afi
State v. Mendoza, 165 Wn.2d 913, 929, 2
prove the existence of prior convictions by
defendant cannot waive a challenge to ar

57 Where, as here, there was no ob

gnored those washout rules.®® We remand for

:nder score.”’
and for the limited purposes of allowing the

)d to correct the erroneous sentence.

\j

J

, 259-60, 251 P.3d 876 (2011) (where
calculation at sentencing but contested the

» his offender score on appeal, the issue was
firmatively acknowledge” criminal history);

05 P.3d 113 (2009) (State bears the burden to
/ a preponderance of the evidence; “a
miscalculated offender score”).

jection at sentencing and the State

consequently has not had an opportunity
additional evidence at resentencing. Me
162 Wn.2d 87, 97-98, 169 P.3d 816 (200

o put on its evidence, it is appropriate to allow
oza, 165 Wn.2d at 930; State v. Bergstrom,
).
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i

VERELLEN, J. — Dwight Benson appeals his convictions for felony driving under
the influence (DUI), reckless driving, and driving while license revoked. Benson, who is
African American, argues that the trial court erred by allowing the State to exercise a
peremptory challenge to exclude the only remaining African American juror from the

panel of prospective jurors. Under the existing Batson' standards, the core question is

whether the prosecutor relied upon prospective jurors’ negative experiences with police
as a proxy for race, resulting in purposeful discrimination. Although a peremptory
challenge based on past negative experiences with police has the potential to be
misused as a proxy for race, the totality of the circumstances here supports the trial
court’s finding that the prosecutor had a good-faith basis for exercising the peremptory
challenge. The prosecutor did not inquire about any negative experiences with police,

or make any race-based inquiries. Comparative juror analysis does not reveal a

! Batson v. Kentucky, 476 U.S. 79,/85, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986).
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questionable motive, and there are no othér ‘red flags” suggesting purposeful

discrimination. The trial court correctly ap

fails to demonstrate the trial court’s finding

was clearly erroneous. We affirm the cony

sentencing error.

F/
On April 2, 2011, Benson took pills,

back of Abdul Hared's stopped car. When

plied the existing legal standards, and Benson
that there was no purposeful discrimination

/iction, but remand for correction of a

ACTS
drank alcohol, and then drove his car into the

Hared approached Benson, he smelled

alcohol. Officer Christopher Caron obser\?ed that Benson was unsteady on his feet and

smelled of alcohol. Benson's speech was

had been drinking.2 He tried to recite the

slow and slurred, and he admitted that he

Iphabet, but failed. When Officer Nathan

Shopay tried to talk to Benson, Benson had trouble focusing on any subject. Officer

Shopay and Officer Elliott Easton both testified that Benson appeared impaired.>

Benson refused to provide a breath sample. The police did not seek a warrant to obtain

a blood test.

Benson had three prior DUI convictions and one prior conviction for being in

physical control of a vehicle while under the influence. At the time of the April 2011

accident, his driver's license was revoked

traffic offenses within a five-year period.

2 Benson assigned error to the trial

and conclusions of law in denying his preir

police. However, those findings have sin
relating to the findings in this appeal.

® In addition to his difficulty with cor
staggered, had trouble standing, and had

based on his convictions for three serious

court’s initial failure to enter findings of fact
ial motion to suppress his statements to
e been filed, and Benson raises no issue

versation, they both observed that Benson
alcohol on his breath.

2
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Based on his four prior qualifying convictions within the previous 10 years,
Benson was charged with felony DUL.* He was also charged with reckless driving,’ and
driving while license revoked in the first degree.® Following a jury trial, Benson was
convicted as charged.

Benson's appeal concerns the Stati 's peremptory challenge of juror 9, an African
American woman. The court began jury selection by asking several questions of the
entire panel of prospective jurors. Then the court allowed the prosecutor and defense
counsel two alternating 20-minute rounds of questioning.

One of the trial court's general questions was whether any panel member had an
“extremely unpleasant experience with a police officer.”’” Seven individuals indicated
they had.® Of those seven, only three, jurors 9, 16 and 23, were ever seated in the jury
box, where they were subject to peremptory challenge. The prosecutor did not ask any
of the prospective jurors about their negative experiences with police. No one asked
juror 16 or 23 to explain their answer to the negative experiences question.?

Benson'’s counsel had the final round of questioning, and asked juror 9 to explain
her negative experiences with police. Juror 9 explained that she had been stopped for

expired license tabs, but the officer appeared to be suspicious of her:

* RCW 46.61.5055(4)(a).
> RCW 46.61.500.
*RCW 46.20.342(1)(a).

" Report of Proceedings (RP) (Nov. 16, 2011) at 550.
8 These were jurors 9, 16, 23, 28, 36, 37, and 41.

® Juror 23, who was dismissed as g result of a peremptory challenge by the
defense, was asked about his response that he was once in an automobile accident.
He answered, “It was [a] single car accident. | was by myself on the side of the road, on
my way to an Air Force Reserve meeting on a Saturday. An officer responded and got
my license plates.” RP (Nov. 16, 2011) at 614.

3
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JUROR: My tabs wer
them on at the time. And | had fou
stopped me, | had asked what | ha

| had bought them, but | didn't put
children with me. And when he

did wrong. And he said, “[Wi]ell, . . . |
noticed your tabs are expired.” And | had said, “[O]h.” And at that time |
thought | had bought the tabs. So, | thought okay. But, then, he started to
kind of looking in my car like there were other things going on. And |
thought that am | going to get a ticket or, you know, | was willing to give
my information. But, | felt like when | got stopped, okay, | didn't have my
tabs on, but | also felt like when he stopped me, like he was looking for
something else. And | had my children with me. | felt like, okay, what else
did | do wrong?

COUNSEL: Okay. Did the officer treat you fairly?
JUROR: | felt | was treated fair in what was asked of me. He
stopped me. “Did you know that your tabs expired?” Yes, | did, but | did
not put them on. But, then | felt like . . . he was looking for something
else besides that. So, | felt a little,| didn't feel easy about that. So, |
guess there was kind of a mixed feeling, but | felt like he stopped me,
okay. | needed to make sure that | had tabs. And then also, you know,
he was Iookin? kind of past me into my car, like maybe something else
was going on.!"?
Based on the trial court’s predetermined procedure for jury selection, the State did not
have another round to pose additional questions to any of the prospective jurors.
The State exercised three of its peremptory challenges to jurors 4, 13 and 19,
who were reluctant to convict without a numerical blood-alcohol test result. Jurors 4
and 19 were both Caucasian men. Benson did not object to the State’s peremptory

challenge to juror 13, an African American woman."’

1 RP (Nov. 16, 2011) at 609-10.

! Benson’s counsel explained that he did not object to the prosecutor’s
challenge for cause of juror 13 “because there was one [African American] left on the
panel and the reason regarding the lack of [any blood] test.” RP (Nov. 16, 2011) at 620.

4
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When the State exercised a peremptory challenge to juror 9, Benson objected,

pointed out that juror 9 was the last remaining African American juror on the panel, and

argued that the State did not have “a nonracial reason” for its challenge.'?

The trial court asked the prosecutor to explain the basis for its peremptory

challenge. The prosecutor argued that in

counsel had signaled the defense theory

jury selection and pretrial motions, Benson's

hat the police investigation was inadequate or

conclusory. The prosecutor was concerned that juror 9 would be more responsive to

that argument based on her own prior negative experience with police:

Juror number 9, | completely liked her in my questioning of her, my
first and second round. Then defense counsel in his second round talked
to her about experience with a police officer. And she talked about being
pulled over for something, and how the police officer was looking for
something else. And | got the impression from what she was saying that
she believed she was being harassed or interrogated further because she

is a minority. And that is notan is
this case is a minority as well.

It's my concern that she will
because they focused their investi

ue in this case. In fact, the victim in

have some bad view of officers
ation on the defendant, who is an

African American male. The other gentleman [the victim] is an African

male.!"3

Benson's counsel argued that the prosecutor’s explanation was “disingenuous,”

and claimed that other jurors the State accepted were “in a similar circumstance™

People said they had an interaction with other officers. Juror number 6
was cited by an officer. That sort of thing. But | don't believe that what
juror number 9 indicated was to the extent that it really prejudiced her.
She could have been pulled over, so there is no indication that this person

2 RP (Nov. 16, 2011) at 620.
3 RP (Nov. 16, 2011) at 621.
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had interaction with any of the officers involved in this particular case. So
it is the defense position that there is not sufficient grounds to strike her.!"!

In response, the prosecutor explained that she had been saving a peremptory
challenge to exclude juror 28, a Caucasian man, on the same basis. Juror 28 indicated
in response to the trial court’s initial general question that he had a prior negative
experience with police. In response to questioning by defense counsel, juror 28
explained further that while working as a truck driver, he felt that a police officer unfairly
blamed him for a collision with another truck. He believed that the officer might have
known the other driver, or harbored a bias against him because his truck had an out-of-
state license plate. The prosecutor explained:

| wanted to say something for the record. Juror number 28 was

another person, a Caucasian male, who identified that he had a bad

interaction with the police officer when he got into an accident with another

truck. And | was saving a strike for|him had we gotten to him on that

basis.

| felt similarly to juror number 9. They both seemed to have a

situation where they felt like they were the ones who were singled out and
being picked on.

| was certainly going to strike him, if we had gotten there.!'®!

The trial court stated that it understood the State’s concern with having jurors
with prior negative experiences with police, but was sensitive that using that factor to
exclude jurors could be discriminatory in some cases:

| obviously don't know what the defense theory is, but we are not talking

about a situation where somebody is going to allege that someone was
stopped unfairly by police.

' RP (Nov. 16, 2011) at 622.
'S RP (Nov. 16, 2011) at 622.
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There may be, however, an allegation that the investigation was
inadequate by the police, especially in a case where we don't have a
[blood-alcohol test] result.

So | can see why the State would care about having jurors who

have not had negative interactions with the police. On the other hand, one

of the things that is so troubling about excusing African Americans from a

jury trial is that they have had the experience [that] not necessarily all our

other jurors have had. | am very mindful of that.

In this situation, | think this is a very tough case, to be honest . . . .

| just think that if juror 28 [was] African American, | would have been more

inclined to think that a challenge was not motivat{ed]. . . by the nature of

the defense."®!

In addressing the trial court's concerns, the prosecutor reemphasized that the
basis for its peremptory challenge was that it anticipated a defense argument that the
officers conducted a cursory or incomplete investigation:

Defense counsel kind of pushed that fact of the officer not really

investigating or doing the test with the other driver or anything like that.

So | do think that becomes a significant issue. | want to be very clear.

That's why, that's the reason for my striking juror number 9.I'"

Based on the prosecutor’s explanation, the trial court concluded that the State’s
peremptory challenge to juror 9 was reasonable, was not based on race, was not the
result of purposeful discrimination, and was made in good faith.'® Juror 9 was excused
from the jury panel.

DISCUSSION

Batson Challenge

Benson assigns error to the trial crﬂurt’s determination that the prosecutor did not

engage in purposeful discrimination. Benson fails to demonstrate reversible error.

'® RP (Nov. 16, 2011) at 623-24.
7 RP (Nov. 16, 2011) at 624.
'® RP (Nov. 16, 2011) at 626.
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The equal protection clause guaran
selected free from racial discrimination.'®
based on race violates a defendant’s right

Supreme Court in Batson established the

peremptorily challenged pursuant to discri
establish a prima facie case of purposeful
the State to articulate a race-neutral expl

the trial court must decide whether the de

itees a defendant the right to be tried by a jury
A prosecutor's use of a peremptory challenge
to equal protection.?’ The United States

test to determine whether a juror was
minatory criteria. First, the defendant must

discrimination:?' second, the burden shifts to

Tation for challenging the juror;? and third,

endant has demonstrated purposeful

discrimination.?® The ultimate burden of persuasion that there has been purposeful

discrimination rests with the defendant.®*

existence of purposeful discrimination will

State v. Saintcalle, our Supreme Court rec

Batson procedures in Washington, but de

9 U.S. CoNnsT. amend. XIV: Batson

20 State v. Cook, No. 67332-7-1, 20
May 28, 2013) (citing Batson, 476 U.S. at

21 Batson, 476 U.S. at 93-96.
2214, at 97-98.
23 1d. at 98.

24 Rice v. Collins, 546 U.S. 333, 33
(citing id.).

The trial court’s determination as to the
be upheld unless clearly erroneous.? In
zently advocated a change to the existing

clined to make any changes on the briefing

, 476 U.S. at 85.

13 WL 2325117, at *1 (Wash. Ct. App.
86).

8, 126 S. Ct. 969, 163 L. Ed. 2d 824 (2006)

25 State v. Hicks, 163 Wn.2d 477, 486, 181 P.3d 831 (2008); see also United

States v. Roberts, 163 F.3d 998, 999 (7th

Cir. 1998).
8
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before it.?® The lead opinion confirmed the deference given to the trial court under the
existing “purposeful discrimination” standard:

A trial court’s decision that a challenge is race-neutral is a factual
determination based in part on the answers provided by the juror, as well
as an assessment of the demeanor and credibility of the juror and the
attorney. Batson, 476 U.S. at 98 n.21. The defendant carries the burden
of proving purposeful discrimination. Id. at 93. The trial judge’s findings
are “accorded great deference on appeal” and will be upheld unless
proved clearly erroneous. Hernandez v. New York, 500 U.S. 352, 364,
111 S. Ct. 1859, 114 L. Ed. 2d 395 (1991). Deference to trial court
findings is critically important in Batson cases because the trial court is
much better positioned than an appellate court to examine the
circumstances surrounding the challenge. Further, deference is important
because trial judges must have some assurance that the rest of the trial
will not be an exercise in futility if it turns out an appellate court would
have ruled on a Batson challenge differently.””!

Under the existing Batson standard, where the State articulates a race-neutral

explanation for its challenge, the trial court is not required to analyze the first step of

whether the defendant established a prima facie case of purposeful discrimination.?®

Here, the State explained that juror 9's past negative experience with a police officer
would potentially make her more likely to accept a defense argument that the officers
focused on collateral considerations and did not conduct a thorough investigation of
Benson. The second step of the process does not demand an explanation that is

persuasive or plausible: “At this [second]|step of the inquiry, the issue is the facial

28 No. 86257-5, 2013 WL 3946038, at *12 (Wash. Aug. 1, 2013) (indicating it
would consider changing the Batson framework based on a future fully-briefed appeal
advocating a new standard, or by court rule or statute).

27 Id

2 See, e.g., State v, Luvene, 127 Wn.2d 690, 699, 903 P.2d 960 (1995) (citing
Hernandez, 500 U.S. at 359).
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validity of the prosecutor's explanation. Unless a discriminatory intent is inherent in the
prosecutor's explanation, the reason offered will be deemed race neutral.”?°

Benson's argument that the State’s| proffered rationale was a pretext and mere
proxy for race concerns the third step, which required the trial court to consider the

State’s explanation and determine whether the defendant has demonstrated purposeful

discrimination.®® The prosecutor's explanation “must be viewed in the totality of the

prosecutor's comments.”' The reviewing (court considers the overall circumstances,
including any red flags of a discriminatory motive.*

Benson contends that the trial court erred by accepting the prosecutor's
challenge of juror 9 based on her past negative experience with police, claiming that the
proffered rationale was a pretext and mere proxy for race. However, the record does
not support Benson's argument.

A prosecutor's focus on jurors’ perceptions of police could be an improper proxy
for race in jury selection. For example, in State v. Bishop, a case cited by Benson, the

prosecutor excused a juror because she lived in a predominantly African American

neighborhood, arguing that she would likely be anesthetized to violence and believe that

29 pyrkett v. Elem, 514 U.S. 765, 768, 115 S. Ct. 1769, 131 L. Ed. 2d 834 (1995)
(alteration in original) (quoting Hernandez, 500 U.S. at 360).

%0 Batson, 476 U.S. at 98; see also Reed v. Quarterman, 555 F.3d 364, 368 (5th
Cir. 2009); Purkett, 514 U.S. at 768 (“implausible or fantastic justifications may (and
probably will) be found to be pretexts for purposeful discrimination”).

31 Cook, 2013 WL 2325117 at *3.

%2 gee id. (prosecutor's peremptory challenge based in part on defense counsel's
use of the term “brother” when speaking to an African American juror and prosecutor's
purportedly “confusing” one African American juror with another “raises a red flag that
there is some discriminatory intent”).

10
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police are unfair.*® This rationale was rejected as “little more than the assumption that
one who lives in an area heavily populated by poor black people could not fairly try a

black defendant.”* Similarly, in Turnbull v. State

, a second case cited by Benson, the
prosecutor asked jurors if they thought that police racially profile people.>* Five African
American individuals answered affirmatively, and the State exercised peremptory strikes

against four of them and a challenge for cause as to the fifth.*® The Turnbuli court

concluded that the State's question was “subterfuge,” noting that racial profiling was not

an issue in the case and that the question was not used to elicit the jurors’ feelings
about law enforcement.”’
Because the total circumstances here are distinguishable from cases where
prosecutors used pretextual criteria to purposefully discriminate, Bishop, Turnbull and
similar pretext decisions are not persuasive. Here, the State did not initiate the inquiry
as to negative experiences with police, did not inquire of any prospective juror regarding
such negative experiences, and did not ask any juror any questions related to race. In
addition, the State’s belief that Benson wauld attempt to discredit the police
investigation was realistic and related to the facts of the case. The primary witnesses

were police officers, and Benson's counsel's questions to potential jurors signaled that

he would dispute the adequacy of the investigation.>® These circumstances are not

% 959 F.2d 820, 825 (9th Cir. 1992).
35 959 So.2d 275, 276 (Fla. App. 3 Dist. 2006).
% |d.

3 |d, at 276-77. -

%8 At trial, Benson did challenge the adequacy of the police investigation for
failing to photograph the accident scene and obtain a blood test. Benson's counsel

11
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analogous to those in which a prosecutor employs a “ruse” or “subterfuge” to drum up

thinly-veiled racially discriminatory reasons to strike a juror.

A comparison of the State’s treatment of other jurors here likewise fails to
support a claim of purposeful discrimination. The State’s reason for using a peremptory
strike against a prospective juror may be a pretext for purposeful discrimination, and
thus not race neutral, if other prospective jurors who made similar assertions were
seated as jurors.*® No two potential jurors are identical, but a meaningful comparison

)

between jurors requires careful consideration of the precise information in the record.*°

Thus, if a prosecutor's proffered reason for striking a minority panelist applies just as
well to an otherwise similar nonminority panelist who is permitted to serve, “that is
evidence tending to prove purposeful discrimination to be considered at Batson’s third
step.”! And “[ilf the State asserts that it struck a black juror with a particular
characteristic, and it also accepted nonblack jurors with that same characteristic, this is
evidence that the asserted justification was a pretext for discrimination, even if the two
jurors are dissimilar in other respects."*

Benson suggests that all seven of the prospective jurors who indicated that they

had an unpleasant experience with police were comparable to juror 9. But of those

seven, only jurors 9 and 16 were ever subject to challenge by the prosecutor.

Accordingly, only juror 16 is potentially comparable. But juror 16 was never asked to

developed these arguments both on crosé—examination of the officers and again in
closing argument.

% Cook, 2013 WL 2325117 at *3.
40 See Reed, 555 F.3d at 375-81.
41 Miller-El v. Dretke, 545 U.S. 231, 125 S. Ct. 2317, 162 L. Ed. 2d 196 (2005).
2 Reed, 555 F.3d at 376.

12
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explain his unpleasant experience. The record does not support the proposition that
juror 16 harbored the same belief that led to the prosecutor’s peremptory challenge of
juror 9, i.e., the perception that the police officers’ investigation was inadequate due to
collateral circumstances. The prosecutor had no opportunity to follow up with juror 16 in
light of juror 9's answers to defense counsel’s questions in the final round of
questioning. Juror 16 and juror 9 both reported negative experiences with police. But
this, of itself, was not the basis for the challenge to juror 9. Benson offers no authority
that the prosecutor had an obligation to anticipate the need to build a record as to juror
16.%

In the trial court and on appeal, the defense suggests juror 6 is a comparable
juror. But juror 6 did not respond when the judge asked whether jurors had had an
extremely unpieasant experience with the police and described his experience with
police as “extremely pleasant.”™* Juror 6 ‘escribed an incident where he lost control of
his car on the freeway and crashed, but the police responded and “treated me well.”*®
This is not comparable to juror 9's experiences or answers.

Notably, the State had the same rationale for excluding juror 9, an African
American, and juror 28, a nonminority. Bath were more likely, based on their individual
experiences, to be more responsive to a defense argument that the police officers who
arrested Benson and investigated his offense allowed their biases to influence their

investigation. This strongly supports the trial court’s conclusion that the State's

3 Failure to explore a topic in voir dire may be some evidence of pretext, but not
where there are reasonable explanations for the failure. See Puckett v. Epps, 641 F.3d
657, 664-65 (5th Cir. 2011), cert. denied, 132 S. Ct. 1537, 182 L. Ed. 2d 174 (2012).

“ RP (Nov. 16, 2011) at 550.
5 RP (Nov. 16, 2011) at 614.

13
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challenge was not based on race. As recagnized by the trial court, juror reactions to the

limited investigation by the police in this ¢

se were legitimate concerns for the

prosecutor. The record on appeal does not reveal disparate treatment based on

comparative juror analysis.

Finally, in making its determination,

the trial court also had the opportunity to

observe the prosecutor's demeanor. “Batson requires the judge to determine whether a

race-neutral reason offered for a challenge

better situated than appeliate judges to ev
practice in [trial] court.”*® And there were

prosecutor suggesting a racial motive. A

2 is honest, and [trial court] judges are much
aluate the honesty of the lawyers who

no red flags based upon other conduct by the

cus on general attitudes toward police and

past negative experiences with police might be used as proxy for race.*’ But here, the

specific responses by juror 9 and the expl
analyzed by the trial court. The trial court
faith concern that juror 9 would be predisp
thoroughly and objectively investigate Ben

regarding a nonminority member of the jur

6 Roberts, 163 F.3d at 1000 (even

nation offered by the prosecutor were
determined that the prosecutor had a good
osed to the defense theory that police did not
son’s DUI, a concern the prosecutor also had

y panel. The record supports the factual

where “jury selection raises substantial

questions about the conduct and candor
trial court’'s determination that the prosec

" There are several decisions ac
experiences as a proper basis for exercis
See, e.q., State v. Rhodes, 82 Wn. App. 1
contact with police was sufficient race-ne
4th 141, 245 P.3d 366, 390 n.13, 119 Cal
4th 491, 133 P.3d 1076, 1113-17, 43 Cal.

505, 508 (Colo.App. 1997); State v. Jackson

402 (2002); State v. Pendleton, 725 N.W.
391 F.3d 1039, 1048 (9th Cir. 2004); Unit
Cir. 1987).

f the prosecutor who selected th[e] jury,” the
tor's rationale was valid “must be accepted”).

pting consideration of past negative police

of peremptory challenges under Batson.
92, 202-03, 917 P.2d 149 (1996) (negative
tral explanation); People v. Booker, 51 Cal.
Rptr. 3d 722 (2011); People v. Avila, 38 Cal.
Rptr. 3d 1 (2006); People v. Gabler, 958 P.2d
, 73 Conn. App. 338, 808 A.2d 388, 399-
d 717, 726 (Minn. 2007); Mitleider v. Hall,
d States v. Vaccaro, 816 F.2d 443, 457 (9th
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determination by the trial court that the prosecutor did not engage in purposeful
discrimination. Benson fails to demonstrate that the trial court ruling was clearly
erroneous. Accordingly, we affirm his convyictions.

Sentence

The State concedes that remand is required for the trial court to strike the term of

community custody. The State’s concessi%n is well taken, The trial court imposed a
60-month term of incarceration for the felopy DUI, the statutory maximum.*® The trial
court was required under RCW 9.94A.701(9) to reduce his term of community custody
to zero.*

We affirm the convictions, and remand for the limited purpose of correcting the

%&L

erroneous sentence.

WE CONCUR:

Lppeliacaly |-

“8 RCW 46.61.502(6); RCW 9A.20,021(1)(c)

“ State v. Boyd, 174 Wn.2d 470, 473, 275 P.3d 321 (2012); State v. Winbome,
167 Wn. App. 320, 329, 273 P.3d 454, review denied, 174 Wn.2d 1019 (2012).
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